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INTEREST OF AMICI CURIAE 

Amici Curiae, a group of 539 State Legislators 
from all 50 States, the District of Columbia and 
Puerto Rico, believe that the Patient Protection and 
Affordable Care Act ("the Act" or "ACA") is 
constitutional and are working hard in their States to 
implement the Act in a timely, efficient, and effective 
manner. They have a substantial interest in having 
this matter resolved expeditiously and in favor of the 
constitutionality of the Act. A full list of Amici State 
Legislators is contained in the Appendix. 

Amici State Legislators include legislators from 
every single one of the States represented by the 
Act's challengers. These legislators have a particular 
interest in this case in order to represent their 
constituents and many other residents and State 
leaders in the challengers' respective States who 
disagree with these legal challenges and support 
health care reform. All of the Amici State Legislators 
have an interest in presenting their view of the 
respective powers of the federal and State 
governments, and whether the ACA's Medicaid ex- 
pansion "coerces" the States. 1 



1 Pursuant to Supreme Court Rule 37.6, amici 
curiae state that no counsel for a party authored this 
brief in whole or in part, and no party or counsel for a 
party made a monetary contribution intended to fund 
the preparation or submission of this brief. No 
person other than amici curiae or their counsel made 
a monetary contribution to its preparation or 
submission. Pursuant to Supreme Court Rule 37.3, 
amici curiae state that all parties have consented to 
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INTRODUCTION AND 
SUMMARY OF ARGUMENT 

Petitioner States and elected officials claim 
that Congress's expansion of Medicaid in the Patient 
Protection and Affordable Care Act to include addi- 
tional working poor and other low-income Americans 
violates constitutional principles of federalism. Their 
argument has little to do with the Constitution, and 
far more to do with a desire to obtain a judicial "do- 
over" on the Affordable Care Act, trying to get this 
Court to craft a health care reform law that is more 
to the Petitioners' liking. See, e.g., J A 21-22 (docket 
entry # 80, Pis.' Mem. in Support of Summary Judg- 
ment 26 (praising the Medicaid program of the 1960s 
and 1970s as "the hallmark of cooperative federal- 
ism" but objecting to the "new" Medicaid standards)). 
That is an effort that belongs in the political arena, 
not in the courts. 

At any rate, Petitioners' claim that the Act's 
Medicaid expansion is unconstitutionally "coercive" is 
fundamentally flawed in light of the fact that the 
States continue to have the choice to opt out of Medi- 
caid and its various requirements altogether. 
Unsurprisingly, Petitioners are reluctant to end their 
participation in the federal-State Medicaid program, 
because to do so "would desert millions of their resi- 
dents, leaving them without access to the healthcare 
services they have depended on for decades under 
Medicaid." JA 57 (Second Amended Complaint 1 66). 
This is absolutely true — Americans, including the 



the filing of this brief; blanket letters of consent have 
been filed with the Clerk of the Court. 
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most vulnerable among us, have come to appreciate 
and rely upon Medicaid. But the Constitution allows 
the federal government to structure or condition fed- 
eral funds and programs in a certain way, allowing 
States to choose whether to participate and accept 
those conditions, or not. It is well-established that 
"Congress may attach conditions on the receipt of 
federal funds." South Dakota v. Dole, 483 U.S. 203, 
206 (1987). State leaders must now choose whether 
to comply with the new Medicaid requirements, or 
exercise their right to opt out of the program alto- 
gether. Petitioners cannot expect the Court to 
absolve them of this choice by picking and choosing 
among parts of the federal Medicaid program. This 
choice may be "politically painful," but it is not "un- 
constitutionally 'coercive.'" Jim C. v. United States, 
235 F.3d 1079, 1082 (8th Cir. 2000). 

Petitioners link coercion concerns stemming 
from this Court's Spending Clause doctrine to the 
"anti-commandeering" principles articulated by the 
Court to protect our federalist system. This Court 
has never expressly joined these separate doctrinal 
spheres, and it should decline Petitioners' invitation 
to do so here. But even under Petitioners' doctrinal 
amalgamation, the federalism concerns articulated in 
the relevant cases — voluntariness, political account- 
ability, and resources — all cut against their 
arguments. With respect to voluntariness, the States 
are and always have been able to withdraw from the 
Medicaid program, although Amici State Legislators 
think that would be an unwise and unpopular policy 
choice. With respect to resources, the ACA's Medi- 
caid expansion could hardly be further from an 
"unfunded mandate" — in fact, Petitioners appear to 
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argue that the ACA offers too generous a deal to the 
States. Finally, with respect to accountability, it is 
the Petitioners' argument that threatens the Consti- 
tution's careful balance of governmental power by 
asking the Court to do what they cannot or will not 
do through the legislative and political processes for 
fear of the political consequences. Despite Petition- 
ers' contention that upholding the ACA's Medicaid 
expansion will wreak irreparable "structural damage 
to our constitutional system," Petr. Br. at 59, it is the 
string of entirely novel doctrinal limitations Petition- 
ers assert — on everything from Congress's power to 
tax, to appropriate funds, and to control policy details, 
not to mention the denigration of State autonomy 
suggested by the Petitioners' apparently dim view of 
State officials' ability to represent their constitu- 
ents — that poses the danger to our Constitution. 

While Petitioners claim to represent the people 
of their respective States and the interests of the 
States in general, the State legislators appearing 
herein as amici — from every State in the Union, 
Puerto Rico, and the District of Columbia — do not 
agree with Petitioners' claim of "coercion." Health 
care reform was imperative for Americans, as well as 
for their State and local governments. The ever- 
rising costs of and limited access to insurance cover- 
age and health care have severely stressed the 
budgets of State governments and American families; 
expanding Medicaid is perhaps the most significant 
way to extend access to quality, affordable health 
care. The Affordable Care Act's Medicaid expansion 
is within Congress's constitutional powers and is ful- 
ly consonant with our federalist system. 
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ARGUMENT 

I. The Affordable Care Act Respects The 
Federal-State Partnership On Health 
Care And Preserves Constitutional 
Federalism. 

Our Constitution establishes a vibrant system 
of federalism, with "dual sovereignty between the 
States and the Federal Government." Gregory v. 
Ashcroft, 501 U.S. 452, 457 (1991). As the Court has 
recognized, "this federalist structure of joint sover- 
eigns preserves to the people numerous advantages," 
including "a decentralized government that will be 
more sensitive to the diverse needs of a heterogenous 
society," enhanced "opportunity for citizen involve- 
ment in democratic processes," and "more innovation 
and experimentation in government." Id. at 458. 

Performing their role as "laboratories of de- 
mocracy," States historically have been leaders in 
policy innovations that better protect their citizens, 
resources, and environment. See Exec. Order on 
Federalism No. 13132, 64 Fed. Reg. 43255, § 2(e) 
(Aug. 4, 1999) ("States possess unique authorities, 
qualities, and abilities to meet the needs of the peo- 
ple and should function as laboratories of 
democracy.") In particular, the States have a long 
history of leadership on health care reform — indeed, 
the Patient Protection and Affordable Care Act in- 
corporated the valuable lessons learned from the 
experience of health care reform practices by our 
State and local governments. 
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The Medicaid Act, enacted in 1965 in Title XIX 
of the Social Security Act, 42 U.S.C. § 1396 et seq., 
took advantage of the States' longstanding role in 
providing for the health and welfare of their citizens 
by establishing a federal- State partnership. Medi- 
caid is "a cooperative federal-state program through 
which the Federal Government provides financial as- 
sistance to States so that they may furnish medical 
care to needy individuals." Wilder v. Va. Hosp. Ass'n, 
496 U.S. 498, 502 (1990). It is, and always has been, 
a voluntary program for the States. Id. "States are 
not required to participate in Medicaid, but all of 
them do." Arkansas Dep't of Health & Human Servs. 
v. Ahlborn, 547 U.S. 268, 275 (2006). 

Medicaid enables States to receive a signifi- 
cant amount of federal aid in exchange for the States' 
establishing public health insurance programs for the 
poor, subject to minimum federal requirements, e.g., 
42 U.S.C. § 1396(a)(10)(A)(I) (requiring the States to 
extend medical coverage to "categorically needy" in- 
dividuals). "Although participation in the Medicaid 
program is entirely optional, once a State elects to 
participate, it must comply with the requirements of 
the [Medicaid Act]." Harris v. McRae, 448 U.S. 297, 
301 (1980). See also Frew v. Hawkins, 540 U.S. 431, 
433 (2004); Atkins v. Rivera, All U.S. 154, 156-57 
(1986). Congress expressly reserved the "right to al- 
ter, amend, or repeal any provision" of Medicaid, 42 
U.S.C. § 1304, and has done so many times. E.g., So- 
cial Security Amendments of 1972, Pub. L. No. 92- 
603, 86 Stat. 1329 (1972) (requiring participating 
States to extend Medicaid to recipients of Supple- 
mental Security Income); Omnibus Budget 
Reconciliation Act of 1989, Pub. L. No. 101-239, 103 
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Stat. 2106 (1989) (requiring States to expand Medi- 
caid coverage to pregnant women and to children 
under six years old, subject to certain income limits). 
See U.S. Br. (Medicaid) at 5-7. In addition to comply- 
ing with coverage requirements, States must also 
comply with certain administrative requirements, 
e.g., 42 U.S.C. §§ 1396a(a)(7), (9), (69), and federal 
civil rights laws, e.g., 45 C.F.R. Pt. 80, 84. See U.S. 
Br. (Medicaid) at 3-4. 

Again, States do not have to participate in 
Medicaid at all; in fact, Arizona did not join Medicaid 
until 1982. See Management of Arizona Medicaid 
Waiver: Hearings before the Subcomm. on Health & 
the Environment of the House Comm. on Energy & 
Commerce, 98th Cong., 2d Sess. 222 (1984). However, 
Medicaid is an undeniably attractive partnership be- 
cause it covers a broad array of services and supports 
that aim to meet the needs of low-income people (es- 
pecially children and people with disabilities), who 
are more likely than people with higher incomes to be 
in fair or poor health. JANUARY ANGELES & MATTHEW 
Broadus, Federal Government Will Pick Up 
Nearly All Costs of Health Reform's Medicaid 
EXPANSION 2 (Center on Budget and Policy Priorities, 
April 20, 2010). Moreover, after adjusting for the 
health status of recipients, Medicaid is significantly 
less costly, on a per-beneficiary basis, than private 
insurance, largely due to its lower provider rates and 
administrative costs. Id. 

Like the previous Medicaid expansions under- 
taken since the program began in 1965 — which 
required States to cover infants, children, pregnant 
women, and the disabled, inter alia — the Affordable 
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Care Act requires participating States to cover an 
additional category of needy individuals. Specifically, 
the AC A extends Medicaid eligibility to certain indi- 
viduals under 65, not receiving Medicare, and with 
incomes up to 133% of the federal poverty level. 42 
U.S.C. § 1396a(a)(10)(A)(i)(VII). As the United 
States has made clear, these "eligibility standards 
define the Medicaid program, going to the very core 
of the offer of federal financial assistance that Con- 
gress has extended to the States and specifying how 
the federal dollars will be spent." U.S. Br. (Medicaid) 
at 24. Beyond these minimum coverage require- 
ments, States have the option of including additional 
categories of Medicaid recipients, generally at the 
same rate of federal reimbursement, which, prior to 
the ACA, was between 50% and 83%, depending on a 
State's per capita income. Every single State has 
opted to extend eligibility in some manner and to 
provide some optional benefits. Kaiser Comm'n on 
Medicaid & the Uninsured, Medicaid Enrollment and 
Expenditures by Federal Core Requirements and 
State Options, App. B, Tbl. 1, at 4 (Jan. 2012). This 
allows for the diversity and innovation that is the 
hallmark of the States. See generally New State Ice 
Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, 
J., dissenting) (observing that, under our federalism, 
"a single courageous state may, if its citizens choose, 
serve as a laboratory; and try novel social and eco- 
nomic experiments without risk to the rest of the 
country"). In fact, in some States — Maine, for exam- 
ple — this optional expanded coverage, undertaken 
prior to the ACA, remains broader than the eligibility 
expansion contained in the Act. The ACAs expan- 
sion of Medicaid thus reflects State experience and 
policy preferences, and is hardly the unreasonable 
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expansion Petitioners suggest (let alone an unconsti- 
tutional one). 

Far from being a burden on the States, the 
ACA's Medicaid expansion will allow millions more 
Americans access to quality, affordable health care 
while minimizing the strain on State and local gov- 
ernment budgets. The government will pay 100% of 
the costs of providing medical assistance to the ex- 
panded coverage group from 2014 to 2016, gradually 
decreasing the support to 95% in 2017, 94% in 2018, 
93% in 2019, and 90% in 2020 and thereafter. 42 
U.S.C. § 1396d(y). See also ANGELES & BROADUS, at 3. 
Largely as a result of this increased federal spending, 
the States will only slightly increase their Medicaid 
spending in the next decade, while covering substan- 
tially more of their citizens. This slight increase has 
been pegged at approximately 0.8% above what 
States were projected to spend by the Congressional 
Budget Office, although Petitioners cite to another 
study that suggests an approximate 1.75% increase. 
Compare U.S. Br. (Medicaid) at 10 (citing CONG. 
Budget Office, Spending & Enrollment Detail 
for CBO's March 2009 Baseline: Medicaid (2009)) 
with Petr. Br. at 10 (citing Kaiser Comm'n on Medi- 
caid & the Uninsured, Medicaid Coverage & 
Spending in Health Reform: National and State-by- 
State Results for Adults at or Below 133% FPL (May 
2010)). Using these different projections, States will 
increase their Medicaid spending by approximately 
$20 billion to $43.2 billion — a mere fraction of the 
$1.6 trillion that States were projected to spend on 
Medicaid, for fewer people, over the same time frame, 
in the absence of health care reform. ANGELES & 
BROADUS, at 4. At the same time, the Congressional 
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Budget Office estimates that the Medicaid changes 
will result in $434 billion in extra federal Medicaid 
and Children's Health Insurance Program money 
flowing to the States between 2010 and 2019. Ex- 
panding health care coverage will also substantially 
lower the cost to States for uncompensated care. See 
Council of Economic Advisors, The Impact of Health 
Insurance Reform on State and Local Governments 
(Sept. 15, 2009). 2 

The benefits of national health care reform for 
States and their citizens will be substantial, in part 
because the size of the problem with health care is so 
great. Despite the fact that Americans spent an es- 
timated 2.5 trillion dollars on health care in 2009, 
more than 45 million Americans do not have health 
insurance. Pub. L. No. 111-148, §§ 1501(a)(2)(B), 



2 There are additional benefits and costs recovered 
in the long-term, which include having a more robust 
and healthy workforce and better quality of care 
overall. When communities have a large uninsured 
population, even insured people will have decreased 
access to adequate health care. Institute of Medicine, 
America's Uninsured Crisis 108-09. States will also 
be better positioned to attract and maintain hospitals. 
Medical research facilities may increase the attention 
paid to diseases and health problems affecting 
traditionally uninsured populations, because health 
insurance would assure financial return. In addition, 
health care will become less costly for the insured, 
affording those families greater spending power. See 
Carole Keeton Strayhorn (Texas Comptroller of 
Public Account), The Uninsured: A Hidden Burden on 
Texas Employers and Communities, Apr. 2005. 
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10106(a), 124 Stat. 119, 907 (2010); see also CONG. 
Budget Office, 2008 Key Issues in Analyzing 
Major Health Proposals 11 (Dec. 2008); Cong. 
Budget Office, The Long-Term Budget Outlook 
21-22 (June 2009). Individuals and families face dis- 
astrous personal and financial consequences when 
they find themselves with serious medical problems 
and no insurance. See Pub. L. No. 111-148, §§ 
1501(a)(2)(G), 10106(a) (noting that 62% of all per- 
sonal bankruptcies are precipitated in part by 
medical expenses); Institute of Medicine, AMERICA'S 
Uninsured Crisis: Consequences for Health and 
HEALTH CARE 58, 78-79, 80 (2009) (observing that un- 
insured people have a higher likelihood of being 
hospitalized and of dying prematurely, and of experi- 
encing greater limitations on their quality of life 
when compared to insured people). In addition, when 
the uninsured receive medical assistance, the un- 
compensated health care costs, which were $43 bil- 
billion in 2008 alone, are borne by federal, State and 
local governments, as well as by those who pay for 
insurance and health care providers. Pub. L. No. 
111-148, §§ 1501(a)(2)(F), 10106(a). 

The Act will help address these serious prob- 
lems by reducing the number of uninsured 
Americans by approximately 32 million in the next 
decade, and lowering the average insurance premium 
paid by individuals and families in the individual and 
small-group markets. Letter from Douglas W. 
Elmendorf, Director, Cong. Budget Office, to the Hon. 
Nancy Pelosi, Speaker, U.S. House of Representa- 
tives 9 (March 20, 2010); CONG. BUDGET OFFICE, An 
Analysis of Health Insurance Premiums Under 
the Patient Protection and Affordable Care Act 
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23-25 (Nov. 30, 2009). This substantial number of 
newly covered individuals is achieved in large part by 
the Act's requirement that the States expand Medi- 
caid to all non-elderly individuals with incomes up to 
133% of the poverty line, or about $29,000 for a fami- 
ly of four. 

Amici State Legislators believe this represents a 
good deal for their constituents and their States. Pe- 
titioners appear to argue that this is too good a deal: 
one that they can't refuse. But it has been true for 
several decades, at least, that while "State participa- 
tion in Medicaid is entirely voluntary, [] it is in a 
state's interest to participate since otherwise the 
state and its localities would, as a practical matter, 
have to provide many of the same services without 
the financial assistance of the federal government." 
Elizabeth Anderson, Administering Health Care: Les- 
sons from the Health Care Financing 
Administration's Waiver Policy -Making, 10 J.L. & 
POL. 215, 220 (1994). 

The federal- State partnership on health care 
that has already helped so many Americans through 
the Medicaid program is appropriately respected in 
the Affordable Care Act. The Act responds to a 
pressing, national health care crisis, while respecting 
the sovereignty and expertise of the States, reflecting 
the best of our federalism. The requirements of the 
Act and the funding it provides participating States 
will benefit both strained government budgets and 
the lives of each State's residents. 
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II. Petitioners' Coercion Claim and Novel 

Doctrinal Limitations Are Constitutional- 
ly Baseless And Threaten The Careful 
Balance Of Federal-State Power. 

Petitioners allege that the Act's Medicaid- 
related provisions are unconstitutional because they 
amount to "coercion and commandeering," JA 65-66 
(Second Am. Compl. H 83-86), dramatically claiming 
that upholding the constitutionality of the Medicaid 
provisions would cause "structural damage to our 
constitutional system." Petr. Br. at 59. This claim 
fails at the outset because the States cannot be "co- 
erced" into doing anything with respect to Medicaid — 
Medicaid is a voluntary federal-State partnership, 
which the States could opt out of if their leaders and 
citizens so desired, avoiding the Act's new require- 
ments for expanded Medicaid coverage. 

In an attempt to circumvent this basic truth, 
fatal to Petitioners' case, Petitioners declare the ur- 
gent need for this Court to place new limitations on 
Congress's power to tax and spend for the general 
welfare. But the Court has already recognized, in 
South Dakota v. Dole, the necessary limitations on 
Congress's Spending Clause power to preserve state 
sovereignty and our system of federalism. It is un- 
disputed that the ACA's Medicaid expansion does not 
run afoul of those limits. Petitioners' attempt to in- 
vent additional limits that would allow them to 
remain in the Medicaid program, while avoiding the 
new requirements placed as a condition on the ACA's 
generous Medicaid funding grant, threatens to throw 
off-balance our Constitution's carefully calibrated 
balance of federal-State power. This Court should 
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decline to allow Petitioners' desire to avoid political 
accountability for their policy preferences to distort 
our constitutional system of federalism. 

A. Petitioners' Suggested Limits On Con- 
gress's Power To Tax And Spend For 
The General Welfare Are Unprece- 
dented And Wrong-Headed. 

As discussed in detail in Amici State Legisla- 
tors' brief in support of the constitutionality of the 
minimum coverage provision, the federal system in 
the United States is founded on a Constitution that 
gives broad power to the federal government to act 
when a national solution is necessary or preferable, 
while preserving the role of State and local govern- 
ments to create policies responsive to local needs and 
customs. See 2 MAX FARRAND ED., THE RECORDS OF 

the Federal Convention of 1787 (rev. ed. 1966), at 
131-32 (reflecting that the delegates to the Constitu- 
tional Convention instructed the Committee of Detail, 
which drafted the enumerated powers of Congress in 
Article I, that Congress should have authority to "leg- 
islate in all Cases for the general Interests of the 
Union, and also in those Cases to which the States 
are separately incompetent"). See generally Federal- 
ist No. 2 (Jay), in THE FEDERALIST PAPERS (Clinton 
Rossiter ed., 1999); AKHIL REED AMAR, AMERICA'S 
Constitution: A Biography 108 (2005). Providing 
Congress the power to tax and spend was of central 
importance to the drafters of our Constitution: they 
had witnessed the disastrous consequences of the Ar- 
ticles of Confederation's failure to provide for such a 
power. Under the Articles, Congress had some pow- 
ers, but was given no means to execute those powers. 
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Congress could not directly tax individuals or legis- 
late upon them; it could raise money only by making 
requests to the States. 

This created such an ineffectual central gov- 
ernment that, according to George Washington, it 
nearly cost Americans victory in the Revolutionary 
War, and he lamented the dire situation in which the 
soldiers had been placed as a result of Congress's in- 
ability to levy taxes to support the Army. See 18 THE 
Writings of George Washington 453 (John C. 
Fitzpatrick, ed. 1931) (Letter to Joseph Jones, May 
31, 1780). See also WASHINGTON: WRITINGS 393 (John 
Rhodehamel, ed. 1997) (Circular to State Govern- 
ments, Oct. 18, 1780); id. at 502-503 (Letter to Lund 
Washington, March 19, 1783). Washington believed 
that the inability of the central government to ad- 
dress common concerns such as the maintenance of 
an army could bring disaster: "The sufferings of a 
complaining army, on the one hand, and the inability 
of Congress and tardiness of the States on the other, 
are the forebodings of evil." Id. at 488 (Letter to Al- 
exander Hamilton, March 4, 1783). 

This historical foundation explains why the 
Spending Clause is the first and one of the most 
sweeping powers the Constitution confers upon Con- 
gress, providing the power "to lay and collect Taxes, 
Duties, Imposts and Excises, to pay the Debts and 
provide for the common Defense and general Welfare 
of the United States." U.S. CONST., art. I, § 8. The 
power to tax and spend for the common defense and 
general welfare is "an indispensible ingredient in 
every Constitution," THE FEDERALIST PAPERS No. 30 
(Hamilton), at 184, and it was essential for the Con- 
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stitution to "embrace a provision for the support of 
the national civic list; for the payment of the national 
debts contracted, or that may be contracted; and, in 
general, for all those matters which will call for dis- 
bursements out of the national treasury." Id. 

Even in 1936, in the midst of a period when 
the Court was actively limiting the authority of the 
New Deal Congress, this Court recognized the broad 
sweep of the Spending Clause's plain language. In 
United States v. Butler, 297 U.S. 1 (1936), this Court 
held that the "necessary implication from the terms 
of the grant is that the public funds may be appro- 
priated 'to provide for the general welfare of the 
United States.'" Id at 65. Recognizing the Spending 
Clause as an independent grant of authority to Con- 
gress, the Butler Court held that "the power of 
Congress to authorize expenditure of public moneys 
for public purposes is not limited by the direct grants 
of legislative power found in the Constitution." Id. 
The Court was unanimous on this point. Id. at 80-81 
(Stone, J. dissenting). 

Nonetheless, Petitioners now ask this Court to 
place a myriad of new limitations on Congress's pow- 
er to tax and spend, suggesting that these limits "are 
a necessary consequence of the federal government's 
successful effort to broaden the spending power," cit- 
ing Butler. Petr. Br. at 28. These newfangled 
constitutional principles include: 

• some sort of stricter coercion scrutiny 
"when Congress seeks to impose conditions 
on entire blocks of federal funding," Petr. Br. 
at 57; 
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• a limitation on Congress's power to spend 
treasury funds based on what the residents 
of each State pay in taxes, e.g., Petr. Br. at 
43-45; 

• heightened scrutiny of spending legislation 
that touches on programs that have been 
popular with the States and in which the 
federal government's financial assistance is 
"massive," Petr. Br. at 58; and 

• a presumption of unconstitutionality when 
Congress assumes the continued participa- 
tion of States in a program that they have 
participated in for decades, and where Con- 
gress is offering to pay for the vast majority 
of the new aspects of the program, e.g., Petr. 
Br. at 39-42. 

None of these proposed limitations is support- 
ed by the Constitution or precedent — nor is 
Petitioners' suggestion that Butler somehow "broad- 
ened" Congress's power to tax and spend. Petr. Br. at 
28. In fact, the Butler Court simply, and, without 
any dissent on this point, decided the "true construc- 
tion" of the Constitution's text. Butler, 297 U.S. at 66. 

Petitioners' effort to impose new limitations on 
Congress's expressly delegated powers should be re- 
buffed, in order to preserve the constitutional balance 
of power that has proved adequate to the task of gov- 
erning a nation and preserving individual liberty 
through the "double security" of strong federal and 
State governments. THE FEDERALIST PAPERS No. 51 
(Madison), at 320. As discussed below, the Court's 
Spending Clause doctrine already contains the neces- 
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sary safeguards to ensure that States are not uncon- 
stitutionally coerced by Congress's conditioned 
spending. Petitioners' inability to make out a case of 
coercion under existing doctrine is hardly a reason to 
invent new constitutional rules. 

B. Petitioners' Desire To Avoid The Polit- 
ical Consequences Of Opting Out Of 
The Valuable And Popular Medicaid 
Program Does Not Amount To Uncon- 
stitutional Coercion or 
Commandeering. 

Recognizing that Medicaid is a valued program 
that provides crucial access to care for millions of the 
Petitioners' constituents, Petitioners attempt a novel 
argument — merging the Court's coercion and anti- 
commandeering doctrines — that tries to keep what 
they like about the program, including substantial 
federal funding, while avoiding the Act's new re- 
quirements, which they oppose. See JA 57 (Second 
Am. Compl. If 65). This argument presents neither a 
claim of coercion nor of commandeering and should 
be denied. 

This Court has made clear that the temptation 
to accept federal funds does not amount to coercion. 
South Dakota v. Dole, 483 U.S. 203, 212 (1987). The 
Constitution allows the federal government to struc- 
ture or condition federal funds and programs in a 
certain way, allowing States to choose whether to 
participate and accept those conditions, or not. It is 
well-established that "Congress may attach condi- 
tions on the receipt of federal funds." Id. at 206. 
When the Court validated the Social Security Act, for 
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example, it recognized that to hold that "motive or 
temptation [on the part of a State to comply with a 
condition attached to a federal appropriation grant] 
is equivalent to coercion is to plunge the law in end- 
less difficulty." Steward Machine Co. v. Davis, 301 
U.S. 548, 589-90 (1937). 

Congress's spending power enables it to condi- 
tion the disbursement of federal funds on States' 
meeting particular criteria. This extends to condi- 
tions that require States to fund programs or 
otherwise spend state funds for particular purposes. 
See King v. Smith, 392 U.S. 309 (1968) (upholding 
statute that conditioned federal matching funds on 
certain State actions, including the expenditure of 
State funds, because, if Alabama wanted to continue 
receiving the federal funds, it had to abide by the 
conditions). If the State finds the conditions too on- 
erous, it may simply refuse the federal funds. See 
Oklahoma v. United States Civil Service Comm'n, 
330 U.S. 127 (1947) (upholding the Hatch Act, which 
required that any employee of a state highway com- 
mission [financed in whole or part with federal funds] 
must be removed from office if he/she was found to be 
engaging in political activities, because the federal 
government may attach conditions to disbursement 
of funds, and because the employee and the State 
have the right to refuse funds). 

This may require elected State officials to face 
some difficult decisions, but "[i]n the tension between 
federal and state power lies the promise of liberty." 
Gregory v. Ashcroft, 501 U.S. 452, 459 (1991). The 
interplay between principles of federalism and Con- 
gress's Spending Clause authority leaves to "the 
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residents of the State" the "ultimate decision whether 
or not the State will comply" with conditions placed 
on federal funds. New York v. United States, 505 U.S. 
144, 166-67 (1992). "If a State's citizens view federal 
policy as sufficiently contrary to local interests, they 
may elect to decline a federal grant." Id. at 168. The 
Petitioners do not really argue that they are truly 
unable to opt out of Medicaid if their constituents 
view the ACA's expanded coverage "as sufficiently 
contrary to local interests" — what they are arguing is 
that their constituents will be displeased if Petition- 
ers opt out of Medicaid and their States are forced to 
severely cut benefits or significantly raise taxes. But 
that isn't coercion. It's simply a reflection of the fact 
that Petitioners' constituents probably do not "view 
federal policy as sufficiently contrary to local inter- 
ests" that they would support declining the massive 
federal Medicaid grant and suffering the consequenc- 
es. Id. 

Similarly, the voluntary nature of Medicaid 
renders the Petitioners' "commandeering" claim re- 
garding the Act's expansion of Medicaid coverage to 
over 16 million more low-income adults and children 
groundless. This Court has articulated an anti- 
commandeering doctrine that holds that the federal 
government "may not compel the States to enact or 
administer a federal regulatory program." Printz v. 
United States, 521 U.S. 898, 926 (1997); New York, 
505 U.S. at 188. As a threshold matter, however, the 
Court has never joined its Spending Clause coercion 
jurisprudence directly to its "anti-commandeering" 
doctrine. Petitioners argue that "[i]f Congress were 
free to use its spending power to coerce States into 
enforcing the federal government's dictates, then the 
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spending power would become the exception that 
swallows the anti-commandeering rule." Petr. Br. at 
21. But this argument ignores a fundamental and 
categorical difference between federal mandates and 
federal spending conditions: the massive federal 
payments that make statutes like Medicaid work. 
This Court was appropriately concerned in New York 
and Printz about unfunded federal mandates that 
could divert and deplete state resources. It should be 
far less concerned about spending conditions that 
come with generous funding behind them. 

Petitioners' argument also presupposes that 
the limits this Court has recognized with respect to 
Congress's spending power to prevent unconstitu- 
tional "coercion" are illusory, which they are not. 

First, the text of the Constitution expressly 
limits Congress's spending power to the pursuit of 
"the general welfare." U.S. CONST, art. I, § 8; Dole, 
483 U.S. at 207. Second, any conditions Congress 
places on grants to the States must be clear, thus 
"enable [ing] the States to exercise their choice know- 
ingly, cognizant of the consequences of their 
participation." Pennhurst State Sch. & Hosp. v. Hal- 
derman, 451 U.S. 1, 17 (1981). Third, "conditions on 
federal grants might be illegitimate if they are unre- 
lated 'to the federal interest in particular national 
projects or programs.'" Dole, 483 U.S. at 207 (citation 
omitted). Finally, "other constitutional provisions 
may provide an independent bar to the conditional 
grant of federal funds," id. at 208 — Congress may 
"not 'induce' the recipient to 'engage in activities that 
would themselves be unconstitutional.'" United 
States v. Am. Library Ass'n, Inc., 539 U.S. 194, 203 
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(2003) (plurality) (quoting Dole, 483 U.S. at 210). 
The United States acknowledges that Congress's 
Spending Clause power is limited by these principles, 
U.S. Br. (Medicaid) at 21-22, and these four princi- 
ples define when "pressure turns into compulsion." 3 

But even accepting Petitioners' efforts to im- 
port a version of this Court's commandeering 
doctrine into Spending Clause doctrine, their argu- 
ments fail. Losing federally-funded Medicaid would 
surely be a bitter pill to swallow for Petitioners and 
their constituents, but Congress may constitutionally 
"hold out incentives to the states as a method of in- 
fluencing a state's policy choices." New York, 505 U.S. 
at 166; see also id. at 167 ("Where the recipient of 
federal funds is a State, as is not unusual today, the 
conditions attached to the funds by Congress may in- 
fluence a State's legislative choices."). So long as 
Congress merely "encourages state regulation rather 
than compelling it, state governments remain re- 
sponsive to the local electorate's preferences; state 
officials remain accountable to the people." Id. at 168. 

Indeed, while Petitioners dramatically suggest 
that opting out of Medicaid could have "severe conse- 
quences for poor Americans" similar to those that 
resulted from another "health-related event," Hurri- 
cane Katrina, JA 21-22 (docket entry # 80, Pis.' Mem. 
In Support of Summary Judgment at 36 n.34), other 
State leaders (even some who also represent States of 
the Petitioners) have expressed their view that re- 



3 Petitioners appear to view "anti-coercion" as an 
independent fifth limitation on the Spending Clause, 
but the Dole opinion does not support this view. 
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jecting the Affordable Care Act's Medicaid expansion 
would be in their State's best interest. For example, 
Texas Governor Rick Perry told a news outlet that 
opting out of the Medicaid program could save the 
state and federal government $40 billion each over 
six years: "We think in Texas over the next six years 
that we could take and find a private insurance solu- 
tion and better serve our people, put more people 
under coverage." Althea Fung, Texas Considers Opt- 
ing Out of Medicaid, NATIONAL JOURNAL, Nov. 15, 
2010. -See also Emily Ramshaw & Marilyn Serafini, 
Battle Lines Drawn Over Medicaid in Texas, N.Y. 
TIMES, Nov. 16, 2010 (noting that "the idea of drop- 
ping out of Medicaid is on the table in Texas and 
roughly a dozen other states, including Alabama, 
Mississippi, Washington and Wyoming"). This may 
not be a wise policy choice, but it is a possible 
choice — and one that demonstrates that States are 
not impermissibly "coerced" or "commandeered" into 
remaining in the Medicaid program. 

The decision State leaders face is clear: wheth- 
er to take steps to implement the Act's expansion of 
Medicaid and work in partnership with the federal 
government to provide better health care for State 
residents, or to opt out of Medicaid altogether. Ei- 
ther of these choices is possible (although Amici State 
Legislators believe the first path is better for their 
States and their constituents). Accordingly, the polit- 
ical accountability concerns that animate the 
Supreme Court's anti-commandeering jurisprudence 
cut against Petitioners here. Printz, 521 U.S. at 929- 
30 (expressing the concern that, if Congress com- 
mandeered the machinery of the State, it could take 
credit for "solving" problems truly handled by the 
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State, or the States could be blamed for burdensome 
federal policies); New York, 505 U.S. at 168 (explain- 
ing that, by allowing Congress to encourage State 
regulation but not expressly compel it, officials are 
still accountable to the people for their choices). If 
the Court were to allow Petitioners to use its com- 
mandeering claims to, via judicial action, preserve 
the aspects of Medicaid they like — specifically, Medi- 
caid prior to the passage of the Act, see J A 48 (Second 
Am. Compl. H 39-41) — while doing away with the 
expanded coverage requirements of the duly enacted 
health reform law, the political accountability goals 
articulated in New York and Printz would be serious- 
ly undermined. 

Congress established Medicaid in Title XIX of 
the Social Security Act of 1965; the States then had 
the option whether to jointly fund the program with 
the federal government, or not. Here, Congress has 
voted to expand Medicaid — as it expressly reserved 
the right to — to help reduce the number of uninsured 
people by 32 million over the next ten years; States 
can again determine whether to continue working 
with the federal government in the Medicaid part- 
nership, or not. In either case, the elected federal 
officials and the elected State leaders will be ac- 
countable for their choices. The Petitioners seek to 
avoid that accountability by asking the Court to in- 
validate the new conditions placed on Medicaid funds 
while retaining the portions of the program they like. 
Such an argument does not properly raise a claim of 
unconstitutional "commandeering" or "coercion" and 
should be rejected. 
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CONCLUSION 

Amici State Legislators support the steps toward 
effective health care reform undertaken in the 
Affordable Care Act and believe that the Act is fully 
constitutional. As State leaders who have taken an 
oath to be faithful to the U.S. Constitution and who 
are actively working to implement and prepare for 
various requirements of the Act, Amici respectfully 
urge the Court to uphold the constitutionality of the 
Affordable Care Act's expansion of Medicaid. 
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